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A. ISSUES PRESENTED FOR REVIEW

1. Review should be granted under RAP 13.4(b)(3)

because the Court of Appeals improperly found

“waiver” of confrontation clause rights of

Petitioner Derek Lebeda.

2. Admission of the testimonial statements of the

absent victims violated Petitioner’s confrontation

clause rights and the State cannot show the

constitutional error harmless beyond a

reasonable doubt.

3. The Court of Appeals improperly extended the

“present sense impression” hearsay exception to

admit a declarant’s repetition of what they heard

someone else say.

4. The Court of Appeals essentially applied a theory

of the “excited utterance” exception focusing on

physical excitement rather than the actual

standards of the rule.

   5. Review should be granted under RAP 13.4(b)(3)

because Division One found no violation of due

process, Article 1, § 9, or Fifth Amendment

“silence rights” when the prosecutor repeatedly

told jurors that the claims of the two victims

about what happened when they were in the car

with Mr. Lebeda were “unrebutted” and Mr.

Lebeda was the only person who could have

provided that rebuttal. 

6. Division One applied an incorrect standard for

prejudice in deciding trial counsel was not
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prejudicially ineffective in violation of Petitioner’s

Article 1, § 22 and Sixth Amendment rights

regarding the prosecutor’s multiple acts of

misconduct.

B. OVERVIEW OF THE CASE

Petitioner Derek Steven Lebeda was convicted in Kitsap 

county superior court with two counts of second-degree

assault with a deadly weapon, both with firearm

enhancements.  CP 22-25; 1RP 16-22, 39-41.  

The convictions were based on an incident in mid-

December in a car in a busy Target store parking lot in which 

Jessie Grace, Shauna La Fountain, and Derek Lebeda sat along

with another person seen getting out of the car but not called

at trial.  

Ms. La Fountain and Ms. Grace claimed in a 911 call

from Ms. Grace and statements both women made to police

when interviewed after the incident that Mr. Lebeda had

gotten upset when Ms. La Fountain told him to get out of the

car because she wanted to go see her kids and did not want to
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take a stranger with her.  They alleged that he had pulled out a

gun and held it each of their heads.  They told the interviewing

deputy later they thought they were going to be shot.  

Neither Ms. La Fountain nor Ms. Grace showed up for

trial.  2RP 6-12, 13, 16-17, 21-22, 219, 229, 339-40, 345, 397,

399-400.  Over defense confrontation clause objection, the

trial court played a 911 tape from Ms. Gracy at trial and relied

on by the State in closing.  CP 52-54; see 2RP 219, 232, 498-99,

500, 516, 517, 519, 521-23.   

The deputy who had interviewed the women after the

incident in the coffee shop was allowed to testify as to what

each woman said.  2RP 300-306, 310-13, 392-97.  When he

entered the shop for the interviews at least 10 minutes after

Ms. La Fountain had gotten out of the car, Ms. Grace and Ms.

La Fountain were “excited” so the officer allowed them to go

together to the bathroom for an unspecified time first.  2RP

392-93. They then came out and gave essentially the same

version of events as in Ms. Grace’s 911 call.  2RP 313-14, 316,
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317-18, 378, 391-92.

Over defense objection, those statements were

admitted, after the trial court found they were not

“testimonial,” that Confrontation Clause rights are

coextensive with the rules of evidence, and that they were

“exited utterances.”  2RP 410-14; see CP 13-14; 2RP 13, 23-29,

295, 313-14.

Also over defense objection, the State played the 911

call from the parking lot witness, who did not testify at trial. 

2RP 12, 23, 257-60, 488-89; CP 129, 131. 

Mr. Lebeda was in the back seat and had trouble

moving when police surrounded the car - and told them so. 

2RP 277-78, 288, 308.  A gun with no rounds in the chamber

was underneath but not in his hand.  2RP 276-79.  A less

experienced deputy did not think Mr. Lebeda was intoxicated

at all but a more experience officer disagreed, having some

concerns that Mr. Lebeda was clearly dosed with something

depressive that day.  2RP 288-92, 278, 315, 320.     
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The police had assumed the car belonged to Ms.

LaFountain and released it to her at the scene.  2RP 292, 318. 

At trial, however, Mr. Lebeda established that the car actually

belonged to him, so Ms. La Fountain was actually trying to kick

Mr. Lebeda out of his own car, which cast doubt on Ms. La

Fountain and Ms. Grace’s version of events.  2RP 391-92.  

Other than the 911 calls and the coffee shop

statements, the State’s evidence was Ms. La Fountain’s

declaration as she ran from the car after police arrived saying

he held a gun to her head, and the fact thst Mr. Lebeda was

arrested from the back of the car with a gun next to but not in

his hand.    

C. ARGUMENT WHY REVIEW SHOULD BE GRANTED

1. THE COURT SHOULD GRANT REVIEW TO

ADDRESS THE CONFRONTATION CLAUSE

VIOLATIONS

Under RAP 13.4(b)(3), this Court will grant review where

there are significant, important constitutional rights involved. 

RAP 13.4(b)(4) provides for review when there is a serious

5



issue of public import which should be addressed.  The Court

should grant review under both of the clauses of the

confrontation clause issues presented here.

Ms. La Fountain and Ms. Grace, who were “borderline

transient,” refused to be interviewed by the defense pretrial

even at the prosecutor’s behest and could not be found to

depose.  2RP 6-12, 16-17.  But the trial court did not initially

address potential confrontation clause issues with admission

of Ms. Grace’s 911 calls or the statements of both women in

the coffee shop, because the prosecutor maintained both

women were going to appear.  2RP 13, 21-22, 219, 229. The

parties noted there would be such issues, however, should the

women not show up at trial.  2RP 13, 21-22, 219, 229.    

Ms. Grace was the first who failed to appear, and the

prosecutor argued that admitting her 911 call would not

violate Mr. Lebeda’s confrontation rights because the call’s

“primary purpose” was to get help for Ms. La Fountain so it

was not “testimonial.”  2RP 219, 229.  The judge agreed,

6



focusing only on the the part of the call before law

enforcement arrived, not addressing the portion of the call

where Ms. Grace answered the questions about what had

happened.  2RP 232.  

The recording was played for the jury and relied on

heavily by the State in arguing guilt.  See 2RP 257-60, 498-99,

500, 516, 517, 519, 521-23.  

On review, the Court of Appeals held that there was no

confrontation clause violation in admission of the later portion

of the call because Ms. Grace’s statements describing what

she said occurred and that she thought he was under the

influence were made while the officers were there but still

trying to “control” the situation.  App. A at 15.  

This Court should grant review to address whether the

Court of Appeals is correct that the issue was waived here.  By

the time the deputy was asked about those statements at

trial, both women had failed to appear.  2RP 339-40, 345, 397,

399-400.  Counsel raised confrontation clause objections, also

7



moving to dismiss, pointing out the unfairness of their

absence given that Mr. Lebeda could not impeach Ms. Grace

with her multiple crimes of dishonesty or confront either

woman about their claims.  2RP 295, 313-14, 339-40, 345, 397,

399-400, 402-406.  

The prosecutor argued the confrontation clause did not

apply to the coffee shop statements because Ms. Grace and

Ms. La Fountain “did not bear testimony against the

defendant[.]”  2RP 410.  

The trial court held that, because the statements were

admitted “as exceptions to the hearsay rule,” there was no

confrontation clause issue.  2RP 413-14.  The judge also

declared that the statements were not “testimonial in nature” 

and thus it did not matter that the two women had not

appeared for trial.  2RP 413-14.  The coffee shop statements

were a huge part of the State’s case in closing.  See 2RP 257-

60, 498-99, 500, 516, 517, 519, 521-23. 

In holding that Mr. Lebeda had waived the

8



Confrontation Clause concerns for the coffee shop

statements, Division One relied on State v. Burns, 193 Wn.2d

190, 210-11, 438 P.3d 1183 (2019); App. A at 11-13.   But Burns

does not apply.

Burns involved the very different situation of no 

mention of Confrontation Clause rights at all.  Id.; Burns, 193

Wn.2d at 211;  Without such mention, the Burns Court noted,

the trial court never ruled on the issue so there was no trial

court error to review.  Id.

Burns is completely consistent with the purpose of

requiring objections - to allow the trial court to address and

rule on any potential error below.  See State v. Kelly, 102

Wn.2d 188, 191-92, 198, 685 P.2d 564 (1985).  It also serves the

interests of fairness by preventing a party from failing to raise

an error, waiting to see the outcome, and only then raising the

issue.  

    But that is not this case.  The issue was repeatedly

mentioned below, and, indeed, the confrontation clause

9



concerns were clear enough that the trial court ruled on them.  

See 2RP 13, 21-22, 219, 229, 232.  

It is especially important that this Court grant review,

because the issues involve whether Mr. Lebeda waived his

constitutional confrontation clause rights.  Further, the trial

court applied the wrong legal standard in declaring that the

coffee shop statements were “not subject to” the

Confrontation Clause because they had been admitted under

a hearsay rule exception.  2RP 413-14. That has not been the

law for more than 20 years.  See, State v. Ohlson, 162 Wn.2d 1,

16, 168 P.3d 1273 (2007); see also, Davis v. United States, 547

U.S. 813, 126 S. Ct. 2266, 165 L. Ed. 2d 224 (2006).

The lower court also declared the statements were not

“testimonial.”  2RP 412-14.  Statements are “testimonial”

when the circumstances, objectively viewed, show there is no

ongoing emergency and “that the primary purpose of the

interrogation is to establish or prove past events potentially

relevant to later criminal prosecution.”  Davis, 547 U.S. at 822. 
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The statements Ms. La Fountain and Ms. Grace made in the

coffee shop to the deputy were testimonial, given in

interviews after the crime and after Mr. Lebeda’s arrest in

order to establish “the facts of a past crime,” to investigate a

suspect, not meet an ongoing emergency.  See, e.g., Davis,

547 U.S. at 826; 2RP 306-16.

This Court should grant review of all of the issues

regarding the confrontation clause violations in this case.

2. THE COURT OF APPEALS IMPROPERLY

EXPANDED THE LIMITS OF THE “EXCITED

UTTERANCE” AND “PRESENT SENSE

IMPRESSION” HEARSAY EXCEPTIONS 

The Court should also grant review because the trial

court erred in holding that the bulk of the bystander’s 911 call

was a “present sense impression” and that the statements

made by Ms. La Fountain and Ms. Grace in the coffee shop

were “excited utterances.”  CP 13-14; 2RP 13, 23-29, 295, 313-

14.1

1
Counsel objected to the “excited utterance” claim regarding the

officer’s recitation of what Ms. La Fountain told him, but it was overruled
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The Court should also grant review of admission of the

bystander’s call as a “present sense impropression.”  The bulk

of that 911 call was not based on what the bystander, herself,

had perceived - or what her child, who first dialed, had seen

but instead what they had heard people shouting or been told. 

CP 128-33.  Division One adopted the trial court’s theory that

the “present sense impression” exception to the hearsay rule

allows admission of declarations of what the bystander was

told had happened or was happening.  App. A. at 7.  

This Court has never interpreted the “present sense

impression” exception so broadly.  Nor is such an

interpretation consistent with the limits of the exception.  

The “present sense impression” exception allows

admission of a “statement describing or explaining an event or

condition made while the declarant was perceiving the

event or condition, or immediately thereafter.”  ER 803(a)(1)

and counsel did not renew the objection a moment later regarding the

similar statements of Ms. Grace.  2RP 313-14.  
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(emphasis added).  Such impressions are only deemed

“reliable” because it is believed that someone describing what

they are perceiving (or just perceived) is moved to make a

“spontaneous or instinctive utterance of thought,” evoked by

and about that perceived occurrence.  See State v. Martinez,

105 Wn. App. 775, 781, 783, 20 P.3d 1062 (2001), overruled in

part and on other grounds by, State v. Rangel-Reyes, 119 Wn.

App. 494, 81 P.3d 157 (2003); see also Beck v. Dye, 200 Wash. 1,

9-10, 92 P.2d 1113, 127 A.L.R. 1022 (1939).

Here, the Court of Appeals radically expanded the scope

of the exception by including statements describing what the

declarant heard other people say was occurring as admissible. 

App. A at 6-7.  Although this Court has never explicitly

addressed this issue, other state’s courts have held that the

exception applies only when the declarant perceived the event

which they are describing - and that their “perception” in

hearing someone tell them what happened or is happening is

not enough.  See, e.g., State v. Morgan, 376 So.3d 280, 284 (4th

13



Cir. 2023), writ den., 376 So.3d 137 (2024) (not a present sense

impression where 911 caller did not perceive events but

recounted what told); People v. Thelismond, 180 A.D. 2d 1076,

1078, 120 N.Y. S.3d 71, leave to appeal denied, 149 N.E. 3d 858,

35 N.Y. 3d 1029 (2020) (same). 

Under Division One’s reasoning, every hearsay

statement made to anyone is admissible as the “present sense

impression” of the person hearing those statements.  This

Court should grant review to determine the limits of the

“present sense impression” exception, and should follow other

states which have rejected the same reasoning the Court of

Appeals used here.

The Court should also grant review to address the limits

of the “excited utterance” exception and establish a firm line

which has been lacking between physical excitement and the

actual requirements for the exception to apply.   

The Court has held that the  “excited utterance” or

“spontaneous declaration” rule applies only if 1) a startling

14



event occurred, 2) the declarant was under the stress caused

by the startling event, and 3) they make a statement relating

to the startling event.  ER 803(a)(2); State v. Chapin, 118

Wn.2d 681, 686, 826 P.2d 194 (1992).  

Further, the Court has found such hearsay sufficiently

reliable because, “under certain external circumstances of

physical shock, a stress of nervous excitement may be

produced which stills the reflective faculties and removes their

control.”  Chapin, 118 Wn.2d at 686, quoting, 6 J. Wigmore,

Evidence § 1747, at 195.  It is the spontaneity and uncontrolled

nature of the utterance which is the “essence” of the

exception, ensuring that only statements which are a “sincere

response” to the external shock are admitted, rather than

statements based on “reflection or self-interest.”  Chapin, 118

Wn.2d at 686, quoting Wigmore at 195; see State v. Hardy, 133

Wn.2d 701, 713-14, 946 P.2d 1175 (1997).  

As this case shows, however, our courts have strayed

from the rigorous requirements of the “stilled mind” theory to

15



just asking whether the declarant was “excited.”  Here, the

evidence was that Ms. La Fountain and Ms. Grace had ample

time and opportunity for reflection, fabrication, and

considering self-interest.  At a minimum, they had been in the

café alone together for ten minutes.  And indeed, had enough

self-interest to choose to go together into the bathroom

before being questioned by the police.  The deputy himself

admitted that it was “likely” the two women had talked in the

bathroom about their story and gotten rid of any contraband

they might have had during that time.  2RP 393-94. 

The Court of Appeals focused on the physical

excitement i.e., that the two women still seemed afraid and

upset.  App. A at 9-10.  This Court has never held that such

physical reactions are the same as having the “stilled mind”

underlying the “spontaneous declaration” or “excited

utterance” exception.  

This Court should grant review.  Division One’s ruling is,

essentially, that declarations of someone who remains upset

16



about an incident afterwards are admissible under the

“excited utterance” hearsay exception solely because of

physical excitement alone.  Other state’s courts have held that

the “simple showing of an emotional reaction” is insufficient

to show the unique “stilled mind” required for a spontaneous

declaration or excited utterance to occur.  See, e.g., State v.

Tiliaia, 153 P.3d 757, 763 (Utah 2006), cert. denied, 168 P.3d 339

(2007).  

Those states have recognized that everyone who

experiences a startling event is likely to be excited.  See, e.g.,

People v. Sims, 869 N.E. 2d 1115, appeal denied, 879 N.Ed. 2d

937 (2007).  Being emotional can come from recalling an

incident and not “remaining continuously under the original

stress” as required for a statement to be an “excited

utterance.”  See West Valley City v. Hutto, 5 P.3d 1, 7 n. 8 (Utah

2000).  

This Court should grant review and should hold that

merely being “excited” is not enough, contrary to the Court of

17



Appeals decision here.  On review, because of the impact of

the coffee shop statements and the thinness of the State’s

other evidence, the convictions should be reversed.

  3. THE COURT SHOULD GRANT REVIEW OF THE

CONSTITUTIONAL AND NON-

CONSTITUTIONAL MISCONDUCT AND

INEFFECTIVE ASSISTANCE RULINGS

Review should also be granted under RAP 13.4(b)(3),

because Division One’s decision improperly extends the scope

of permissible State comment on the defendant’s exercise of

his constitutional rights at trial.  In addition, the Court of

Appeals erred in its conclusions about the prosecution’s

repeated acts of misconduct below, and did not apply the

correct standard for determining whether Mr. Lebeda was

deprived of his Sixth Amendment and Article 1, § 22 rights to

effective assistance of counsel.    

It is well-settled that it is grave misconduct for a 

prosecutor to suggest any negative inference from the

defendant’s exercise of a constitutional right.  See State v.
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Rupe, 101 Wn.2d 664, 705, 683 P.2d 571 (1984); Griffin v.

California, 380 U.S. 609, 614, 85 S. Ct. 1229, 14 L. Ed. 2d 106

(1965).  This Court has found that such argument violates not

only the relevant right but also due process.  See State v.

Belgarde, 110 Wn.2d 504, 512, 755 P.2d 174 (1988).

These principles apply to the rights to silence under

Article 1, § 9, and the Fifth Amendment, and the decision

whether to testify in a criminal case against you or to invoke

your “silence” rights.  See State v. Easter, 130 Wn.2d 228, 242,

922 P.2d 1285 (1991); Doyle v. Ohio, 426 U.S. 610, 619-20, 96

S. Ct. 2240, 49 L. Ed. 2d 91 (1976); Fifth Amend.; 14th Amend.;

Article 1, § 9.2

Here, the only version of events presented at trial was

from the State.  Mr. Lebeda exercised his constitutional rights

and did not testify.  During closing, the prosecutor declared: 

“[a]n assault happened,” that the evidence proved it, but also

2
Both clauses are interpreted as coextensive.  State v. Knapp, 148 Wn.

App. 414, 420, 199 P.3d 505 (2009).
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“while it’s my job to prove it to you, “there is nothing that

rebuts that an assault happened, nothing to say it didn’t”

(2RP 499 (emphasis added)), that jurors had to determine “the

truth of what happened, the truth I urge you to speak,

which is that Jessie Grace and Shauna La Fountain were

assaulted and held at gunpoint in that parking lot, the

unrebutted truth you heard at trial” (2RP 502-503 (emphasis

added)), that jurors had “only ever heard one version of what

happened, the truth, which is that the defendant assaulted

two people in it at gunpoint” (2RP 519 (emphasis added)),

that the prosecution had proven the victim’s version of events

that “something terrible happened in that car, and you’ve

heard nothing to rebut that” (2RP 519-20 emphasis added)),

that, “[h]e held them at gunpoint.  There’s no other

explanation for why he had that gun there” (2RP 523

(emphasis added)), and that Mr. Lebeda was “sitting there”

next to defense counsel “knowing” he had committed the

assaults, that “[i]t’s the only reasonable explanation and it’s
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the truth.” 2RP 523 (emphasis added).

In finding no error here, Division One relied on State v.

Brett, 126 Wn.2d 136, 176, 892 P.2d 29 (1995), cert. denied, 516

U.S. 1121 (1996), as holding that a prosecutor may declare

that testimony is “undenied” as long as the prosecutor does

not refer specifically to “who may be in a position to deny it.” 

App. A at 18.  The Court also declared that the prosecutor here

made only “general” comments about the lack of rebuttal of

the State’s case, rather than pointing to Mr. Lebeda.  App. A at

18-19. 

This Court should grant review.  Taken in context, these

statements were such that jurors would “naturally and

necessarily” interpret them as referring to Mr. Lebeda’s

decision not to testify.  See State v. Crane, 116 Wn.2d 315, 331,

804 P.2d 10 (1991), overruled in part and on other grounds by, In

re the Personal Restraint of Andress, 147 Wn.2d 062, 56 P.3d

981 (2002) (quotations omitted).  The evidence the prosecutor

told jurors was “unrebutted” included the commission of the
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crimes themselves.  2RP 499, 502-503, 519-20. 

On review, because the State cannot prove the

constitutional error harmless, reversal is required.

Review should also be granted of Division One’s

decision that reversal was not required despite the other

flagrant, prejudicial misconduct and trial counsel’s

ineffectiveness below.  

More than 13 years ago, this Court held that arguments

that jurors must “declare” or “decide” the truth were

misconduct, minimizing the State’s constitutional burden and

misstating the jury’s duties.  State v. Emery, 174 Wn.2d 741,

760, 278 P.3d 653 (2011).  The prosecutor nevertheless invoked

such arguments,  repeatedly, here.  2RP 487 (importance of

speaking the truth), 2RP 500 (in your deliberations you must

“speak that truth” of what happened), 2RP 502-503 (urging

that the claims of the victims was “the truth of what

happened” and jurors should “speak” that truth; also declaring

it is” the unrebutted truth you heard at trial.”  2RP 502-503
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(emphasis added); 2RP 522-23 (the State’s version is the

“truth”), 2RP 522-23 (jurors should use their verdict to “speak”

“the truth” that “[h]e did it”).  Counsel did not object.

 Counsel also did not object when the prosecutor 

repeatedly compared deciding whether the State had met its

burden of proving guilt beyond a reasonable doubt with

deciding mundane things, such as whether it had snowed, or

whether the prosecutor was an attorney, or whether a photo

showed people getting married.  2RP 156-65 (invoking such

comparisons during juror voir dire); 2RP 487 (referring jurors

back to those comparisons to “get to the truth” in the case);

2RP 522 (telling jurors the case presented “almost exactly the

same question” as determining if it had snowed when you see

snow on the ground), 2RP 522-23 (invoking the voir dire

examples and framing the decision before jurors as the same).

This Court has condemned such arguments as misconduct 

State v. Lindsay, 180 Wn.2d 423, 436, 326 P.3d 125 (2014). 

Division One held that these repeated acts of
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misconduct in misstating the jury’s role and the burden of

proof were not so flagrant, ill-intentioned and prejudicial that

they could not have been cured, had counsel made that effort.

But it then applied the wrong standard for determining

whether trial counsel’s failure to object was ineffective

assistance.  App. A at 26.  After noting the proper standard,

Division One declared there was no “prejudice” in counsel’s

errors because the prejudice could have been cured by

instruction.  Id.

Thus, the Court of Appeals improperly conflated two

different questions: whether misconduct is so flagrant, ill-

intentioned and prejudicial that no curative instruction could

have erased its taint and whether there is a reasonable

probability that counsel’s unprofessional errors had an effect

on the outcome of the trial.  See Strickland v. Washington, 466

U.S. 668, 687, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984).  The

Court should grant review, should apply the proper analysis,

and because there is a reasonable probability trial counsel’s
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unprofessional errors

D. CONCLUSION

For the reasons stated herein, review should be granted.

DATED this 5th day of May, 2025.
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